
DISCLAIMER: All the information published in TrustTALK is true and accurate to the best of the authors’ knowledge however it should not be a substitute for professional advice.  No liability is assumed by the authors or publisher for any losses 
suffered by any person relying directly or indirectly on this newsletter.  Views expressed are the author’s own.  Articles appearing in Trust TALK  may not be reproduced without prior approval from the editor and credit being given to the source 
Copyright, NZ CA Limited, 2016.   

 

The Official Newsletter of NZ CA Limited 

IN THIS ISSUE 

 
Page ONE 

 

‘Dying without a 

Will’—What will  

happen to your  

Estate without  

it? 
 

 
 

 

 

Page TWO 

 

Powers of  

Attorney 
 

 
 

 
 

 

Page THREE 

 

Contact Details 

We are also seeing a growing number of wills 
contested under various legislation, as well as 
situations where there is no will at all. 

So what happens if you do not have a will?  
Where this is the case, regardless of what your 
wishes might be the Administration Act 1969 will 
determine how your estate is distributed.  This 
means that: 
 
 If you leave a spouse or partner but no      

parents, children or other descendants: The 
spouse or partner receives the whole estate.  

 If you leave a spouse or partner and children 
or other descendants: The spouse or partner 
will receive the personal chattels plus $155,000 
(with interest) and one third of anything that is 
left. The children receive the remaining two 
thirds. If any of them have died, their children 
receive their share and so on for each       
generation.  

 If you leave a spouse or partner and parents 
but no children or other descendants: The 
spouse or partner is entitled to the personal 
chattels plus $155,000 (with interest) and two 
thirds of anything that is left. The parents   
receive the remaining third.  
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 If you leave children or other descendants but 
no spouse or partner: The children receive the 
whole estate equally and if any of them have 
died, their children receive their share and so 
on for each generation.  

 If all else fails: The next in line (in order of pri-
ority) are: any surviving parent or parents; 
brothers and sisters (if any have died then their 
descendants); grandparents; uncles and aunts 
and their descendants.1 

 If you have none of the above: Everything 
passes to the State. Dependents and anyone 
who might reasonably expect to have benefit-
ed may apply to the New Zealand Treasury 
which may pay out some of the estate to them. 

 
If you have a family trust where the deed allows 
you to nominate an appointor in your will, this 
opportunity will be lost as well as the opportunity 
to have your assets transferred to your trust on 
your death and to forgive any outstanding debts. 
If you don’t have a will, or your current will has not 
been reviewed for some time, you should call your 
lawyer now to arrange an appointment to review 
or make a will. 
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Dying without a will 
“Approximately 5 % of new Zealanders will die without 
a will in circumstances where a court application will be 
necessary to determine how the deceased’s estate is to 
be distributed”... 

http://www.facebook.com/NZCALimited
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Powers of attorney  
 
Can be useful to have to ensure that there is someone who can make 
decisions for you and sign documents when you are not able to.  
However, it is important to review your powers of attorney from time 
to time and make sure that your attorney will act appropriately.  It is 
also important to appreciate that under a standard “power of attorney 
and deed of delegation” your attorney can also exercise your trustee 
powers while you are temporarily physically incapacitated or absent 
from New Zealand. 

The recent case of ‘The facts of FAI Money Limited v Crawley’      
highlight the risks inherent in granting a power of attorney. 

In this case Edward Johnston’s brother, Richard Johnston who is an 
accountant, and his father-in-law Gavin Crawley (in their capacity as 
trustees) guaranteed a loan made to Edward Johnston, then a West 
Auckland lawyer, since bankrupted. 

In due course there was a default.  The trusts for which the trustees 
acted were of no value. 

Accordingly, FAI elected to pursue the trustees personally for their 
own distinct breaches of their undertakings.  This was because under 
the loan agreement and the guarantees, FAI could pursue the trustees 
personally if deprived of recourse to the trusts’ assets because the 
trustees have acted without capacity, power or authority, or          
dishonestly, or negligently, or in breach of trust. 

The High Court found that Richard Johnston was personally liable but 
that Mr Crawley was not because there was no evidence that he had 
any knowledge of events, Edward Johnston having signed all the  
relevant documents under Mr Crawley’s power of attorney and deed 
of delegation. 

Unfortunately for Mr Crawley, the Court of Appeal did not take such a 
kindly view noting instead at [31] and [32] that: 

“[31] … We are satisfied Mr Crawley had no appreciation of his 
responsibilities as a trustee of the Trusts and took no steps to 
fulfil his responsibilities in that respect. He was obliged to     
familiarise himself with the affairs of the Trusts, to take care of 
their assets, and to act in the best interests of the beneficiaries. 
Specifically, in relation to the matters at issue, he was obliged to 
ensure he was kept informed about the intention to borrow 
money from FAI, to satisfy himself this was in the best interests 
of the beneficiaries, and to verify the accuracy of the details in 
the statement of position before executing or authorising the 
execution of the loan documents containing the warranty relied 
upon by FAI. As with Richard Johnston, he did none of those 
things and we are satisfied he was negligent in those respects. 
The protection expressed in s 31(3) of the Trustee Act is not 
available since it applies only in suits brought by a beneficiary. 
 

[32] As the Judge noted, unlawful behaviour between donor 
and donee will not prevent the creation of an obligation      
between donor and a third party dealing with the agent in good 
faith: National Australia Finance Ltd v Fahey.  It follows that the 
terms of the loan agreement and the guarantees bind Mr Craw-
ley despite the power of attorney being exercised outside its 
terms.” 

The end result that Mr Johnston and Mr Crawley were joint and    
severally liable for the loss attributed to FAI Money.  The result may 

seem harsh, given that neither were beneficiaries of the trust.  Howev-
er, it serves to highlight the risks associated with being a trustee, and 
with giving powers of attorney. 

“Panama Papers” and the Government Inquiry into Foreign Trust  
Disclosure Rules -  does this affect my trust? 

Simply, put, probably not.  The event referred to know as the Panama 
Papers related to a substantial information leak, following which   
allegations arose about New Zealand’s weak approach to due dili-
gence. This prompted the Government Inquiry into Foreign Trust  
Disclosure Rules (the Report), which  was released on 27 June 2016. 
The report investigated whether it was correct that New Zealand for-
eign trusts are being used extensively by wealthy individuals in struc-
tures that facilitate: 

 Tax evasion 

 Aggressive tax planning 

 Money laundering and the hiding of assets. 
 

The Report concluded that stronger disclosure was required for    
foreign trusts and that: 

 Banning foreign trusts or removing the current tax exemption is 
not necessary or justified; 

 Theoretically, the existing tax disclosure and exchange of        
information arrangements should be sufficient, but current law 
and enforcement practices means the risk of detection is low; 

 There has been no direct evidence (the Panama Papers were not 
released publicly) that illicit funds have been hidden in New    
Zealand foreign trusts, however it is considered reasonable to 
conclude that there are cases where this has occurred; 

 Foreign trusts, like domestic trusts, are a legitimate vehicle to 
manage family wealth. Allowing foreign trusts to be established 
here is in line with our policy of maintaining an open economy 
that welcomes foreign investment.  

 
Key recommendations from the Report centred around the need to 
develop a more vigorous disclosure regime for foreign trusts and 
included: 

 Requiring information on foreign trusts to be maintained in a  
register 

 Requiring disclosure of information to Inland Revenue of personal 
information of the settlors, protectors, non-resident trustees, any 
other person that has effective control of the trust, beneficiaries of 
fixed trusts (including underlying beneficiaries) and enough details 
of the class of beneficiaries of discretionary trusts to enable identi-
ty to be established at the time of a distribution 

 Requiring the trust deed to be filed at registration 

 Requiring an annual return, amounts of distributions paid with 
names, foreign address, tax number and residence of recipient 
beneficiaries 

 Requiring revision of the Anti-Money Laundering legislation to 
require verification of the underlying source of funds or wealth 
settled on a foreign trust 

 Requiring revision of the legislation around reporting of suspicious 
financial transactions that do not go via a New Zealand bank.  

 

The Government has substantially agreed to implement the recom-
mendations and advised that a tax bill will be introduced in August 
2016, to effect the majority of the recommendations. 

http://www.facebook.com/NZCALimited
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NZ CA Limited was formed in May 2001 and  currently has 28    
independent Chartered Accounting firms in 35 locations    
throughout New Zealand. NZ CA has a ‘nationwide’ network   
spanning from Kaitaia to Invercargill and has further potential to 
grow. Members of NZ CA share resources to provide the ultimate 
innovative and practical business advice tailored to their clients’ 
requirements.   
 
NZ CA Member firms have access to specialist expertise in the  
areas of tax, accounting, business growth, benchmarking and    
valuation throughout the network of members and through NZ 
LAW Limited, a ‘nationwide’ network of 58 independent legal  
practices. 

 
Directors: 
Tony Mossman  
Nick Chrystall 
Donna Drake 
Kate Laugesen 
Matt Rogers 
  www.bm.co.nz    
Contact 
Hastings Waipawa  
Corner Eastbourne  52 High Street, PO Box 132 
& Market Streets, PO Box 1040 Waipawa, 4240 
Hastings 4156 Telephone: (06) 857 8901 
Telephone: (06) 876 7159 Fax: (06) 857 8906 
Fax: (06) 876 6434 bm@bemore.co.nz  
bm@bemore.co.nz  
 

Accountants Hawkes Bay - Napier   (06) 843-4868 

BM Accounting Ltd - Hastings   (06) 876-7159 

 - Waipawa (06) 857-8901 

Bavage Chapman Ltd - Warkworth (09) 425-9835 

Brophy Knight & Partners - Ashburton (03) 307-9051 

BW Miller Dean  - Wellington (04) 910 3340 

Candy Gillespie - Matamata (07) 888-7089 

Chapmans Chartered Accountants - Auckland (09) 831 0205 

Duns Limited - Christchurch (03) 365-0768 

Focus Chartered Accountants - Whakatane (07) 307-1141 

Gambitsis Crombie - Lower Hutt (04) 939-1975 

GS McLauchlan - Dunedin (03) 477-8192 

 - Queenstown (03) 477-8192 

Gyde Wansbone - Te Awamutu (07) 872-0585 

Harris Taylor - Hawera (06) 278-5058 

Iles Casey - Rotorua (07) 348-7066 

Marshall & Heaphy Limited - Greymouth (03) 768-7186 

Martin Wakefield - Timaru (03) 687 7122 

 - Christchurch (03) 343 4012 

McDonald Vague - Auckland (09) 303-0506 

McIntyre Dick & Partners - Invercargill (03) 211-0801 

Midgley Partners - Christchurch (03) 365-6900 

Naylor Lawrence & Associates - Palmerston N. (06) 357-0640 

 - Dannevirke (06) 374-4266 

nsaTax Ltd - Auckland (09) 309-6505 

RSM New Zealand  - Auckland (09) 271-4527 

RSM New Zealand  - Akl North (09) 414-6262 

RSM Hayes Audit - Akl Central (09) 367-1656 

Southey Sayer - Masterton (06) 370-0811 

Strettons - Taupo  (07) 376-1700 

Sudburys Ltd - Whangarei (09) 430-4888 

Vazey Child - Hamilton (07) 838-2169 

Whitelaw Weber Ltd - Kerikeri (09) 407-7117 

 - Kaitaia (09) 408-1220 

 - Kaikohe (09) 401 0991 
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